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THE STATE OF NEW HAMPSHIRE 

 

MERRIMACK COUNTY       SUPERIOR COURT 

 

Rye Harbor Lobster, LLC 

Rye Harbor Lobster Pound, LLC 

Sylvia Cheever 

Nathan Hanscom 

 

v. 

 

Pease Development Authority 

New Hampshire Port Authority 

Paul Brean 

Geno Marconi 

 

No. 217-2025-CV-00039 

 

MOTION TO DISMISS  

 The Pease Development Authority (“PDA”), the Division of Ports and Harbors,1 and Paul 

Brean, by and through the Office of the Attorney General, submit the following motion to 

dismiss the plaintiffs’ claims against them: 

Introduction 

The plaintiffs contend that the PDA’s regulation of the Rye Harbor Lobster Pound, a 

private business operating on state property at a state-owned marine facility, violates state and 

federal law. They assert a laundry list of claims against the PDA, the Division of Ports and 

Harbors, and the PDA’s Executive Director, Paul Brean2 under the Administrative Procedure Act 

 
1 There is no longer a distinct entity called the “New Hampshire Port Authority.”  The correct legal name 

is the Division of Ports and Harbors, which is part of the PDA.  See RSA 12-G:43, I.  In 2000, the then-

State Port Authority was given responsibility for managing, among other things, Rye Harbor.  See Laws 

2000, 55:6.  Soon thereafter, the “Port Authority” functions became the purview of the PDA Division of 

Ports and Harbors, see Laws 2001, 2901:1; see generally RSA chapter 12-G; RSA 12-G:42 et seq.  

 
2 The plaintiffs also name Geno Marconi as a defendant. Mr. Marconi is represented by separate counsel 

and has filed a separate motion to dismiss.  
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(“APA”), the State and Federal Constitutions, state antitrust law, and state tort law. They seek 

monetary damages and prospective relief.  

As set forth in detail below, none of the plaintiffs’ claims has legs. The plaintiffs cannot 

obtain monetary damages as a matter of law under the APA or the State or Federal Constitution, 

and their remaining claims for damages are barred by sovereign immunity or are not adequately 

pleaded (or both). The plaintiffs have failed to state any viable claim under the APA or the State 

or Federal Constitution that would entitle them to prospective relief. The plaintiffs’ claims 

against the PDA, the Deivion of Ports and Harbors, and Paul Brean should therefore be 

dismissed in their entirety. 

Factual Background3 

1. Rye Harbor is a state-owned marine facility in the Town of Rye, New Hampshire.  

Every summer, a collection of certain marine-related businesses operates in shacks at Rye Harbor 

pursuant to Rights of Entry with the PDA. Rye Harbor Lobster Pound, LLC is one such business.  

See generally Complaint.  Below is an aerial photograph of the shacks at issue, taken from the 

Right of Entry exhibits attached as Exhibit A and Exhibit B.   

 
3 The following facts recited in this section are assumed true solely for purposes of this motion.  In 

addition, in supplement to the Complaint, a copy of the recent RoEs and Concession Agreements are 

attached hereto as Exhibits A, B, and C. 
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2. Since 1996, Rye Harbor Lobster Pound has operated each summer in the Rye 

Harbor marine facility.  See Complaint ¶¶ 19, 20. For reference, Rye Harbor Lobster Pound 

contracted to use shack #5 and shack #6 in the aerial photograph above.  See Exs. A & B. 

3. Shack owners such as Rye Harbor Lobster Pound are offered a so-called “Right of 

Entry” agreement (“RoE”), which is a contract granting a revocable license for the marine-relate 

business to use and occupy a small area of land in Rye Harbor for placement of its shack.  Id. ¶ 

21.  This system has been used “for decades.”  Id.   

4. A true and accurate copy of Rye Harbor Lobster Pound’s 2023 through 2025 RoEs 

(executed by both parties) is attached as Exhibit A.  Plaintiff Nathan Hanscom signed on behalf 

of Rye Harbor Lobster Pound, and Plaintiff Sylvia Cheever witnessed the signature.  See Ex. A at 

7. 

5. In 2005, Rye Harbor Lobster Pound “began preparing and selling foods such as 

lobsters rolls and chowder” from its shack at Rye Harbor.  Id. ¶ 20.  Accordingly, Rye Harbor 

Lobster Pound had entered into a concession contract for years.  Id. ¶¶ 28, 29. A true and 

accurate copy of the most recent (2023) Concession Agreement between PDA and Rye Harbor 
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Lobster Pound (and executed by both parties) is attached as Exhibit C.  Plaintiff Nathan 

Hanscom signed on behalf of Rye Harbor Lobster Pound, and Plaintiff Sylvia Cheever witnessed 

the signature.  See Ex. C at 8. 

6. As shown in the Concession Agreement, starting in 2023 Rye Harbor Lobster 

Pound contractually agreed to pay a concession fee of 10% of Rye Harbor Lobster Pound’s gross 

sales.  Id. ¶¶ 96-100; see also Ex. C at 1.   

7. The companion Concession Agreement arose because Rye Harbor Lobster Pound 

intended to sell ready-to-eat, restaurant-style food items on the premises.  See Complaint ¶ 99; 

see also Ex. C. 

8. Rye Harbor Lobster Pound was not the sole shack owner to be required to enter 

into a Concession Agreement to sell restaurant-style, ready-to-eat food—another shack owner 

serving ready-to-eat food (Rye Harborside) also had an RoE and companion Concession 

Agreement (with the same 10% concession fee).  Id. ¶ 103.  True and accurate copies of Rye 

Harborside’s 2023 RoE and Concession Agreement are attached as Exhibits D and E. 

9. To the extent relevant, Ms. Cheever is a member/manager of Rye Harbor Lobster 

LLC and Mr. Hanscom is a member, see Ex. F (NH SOS printout); see also Complaint ¶ 4.  As 

for the Rye Harbor Lobster Pound entity, Mr. Hanscom and Ms. Cheever are both managers of 

that LLC, see Ex. G (NH SOS printout); see also Complaint ¶ 5. 

10. And finally, to the extent relevant it bears noting the PDA has promulgated 

various administrative rules.  See N.H. Admin. R. PART Pda, available at:  

https://gc.nh.gov/rules/state_agencies/pda.html  

https://gc.nh.gov/rules/state_agencies/pda.html
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Standard of Review 

The standard of review on a motion to dismiss “is whether the allegations in the 

plaintiff’s pleadings are reasonably susceptible of a construction that would permit recovery.” 

Lamprey v. Britton Constr., 163 N.H. 252, 256 (2012). When assessing a motion to dismiss, the 

Court must “assume the truth of all well-pleaded facts alleged by the plaintiff, construing all 

inferences in the light most favorable to him.” Garod v. Steiner Law Office, PLLC, 170 N.H. 1, 5 

(2017). The Court “may also consider documents attached to the plaintiff’s pleadings, or 

documents the authenticity of which are not disputed by the parties, official public records, or 

documents sufficiently referred to in the complaint.” Grand Summit Hotel Condo. Unit Owners’ 

Ass’n v. L.B.O. Holding, Inc., 171 N.H. 343, 345 (2018) (citation, quotation marks, and brackets 

omitted). The Court need not, however, “accept statements in the complaint that are merely 

conclusions of law.” Chasan v. Village Dist. of Eastman, 128 N.H. 807, 814 (1986) (citation and 

quotation marks omitted). “Dismissal is appropriate if the facts pled do not constitute a basis for 

legal relief.” Grand Summit Hotel Condo. Unit Owners’ Ass’n, 171 N.H. at 345 (citation, 

quotation marks, and brackets omitted). 

Argument 

I. The plaintiffs are not entitled to damages as a matter of law on their state or federal 

constitutional claims. 

The plaintiffs assert several claims under the State and Federal Constitutions. In Count I, 

the plaintiffs appear to allege that the PDA and Division of Ports and Harbors (referred to 

together as the “institutional defendants”) violated the due-process protections in both 

constitutions (along with a violation of the state APA, addressed in the next section). In Count II, 

the plaintiffs assert a violation of the Fourteenth Amendment to the U.S. Constitution via 42 
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U.S.C. § 1983. And in Counts III and V the plaintiffs assert violations of Part I, Article 15 and 

Part I, Article 8 of the New Hampshire Constitution, respectively.  

The plaintiffs have failed to state viable claims under any of these constitutional 

provisions, as explained in detail below. Nevertheless, it bears noting at the outset that the 

plaintiffs would not be entitled to damages on any of their constitutional claims even if those 

claims were viable. “It is well settled that neither a state agency nor a state official acting in his 

official capacity may be sued for damages in a section 1983 action.” Fantini v. Salem State 

College, 557 F.3d 22, 33 (1st Cir. 2009) (cleaned up). The PDA is a state agency, see RSA 12-

G:43, the Division of Ports and Harbors is part of the PDA, see id., and it is clear from the face 

of the complaint that Paul Brean is named as a defendant solely in his official capacity as 

Executive Director of the PDA, see Compl. ¶¶ 8–9. The plaintiffs therefore cannot maintain 

federal constitutional claims for damages against any of these defendants through § 1983. 

Likewise, there is no state statute authorizing damages claims for violations of the State 

Constitution, and the New Hampshire Supreme Court has consistently declined to recognize such 

a remedy. See, e.g., Khater v. Sullivan, 160 N.H. 372, 373–75 (2010); id. (collecting cases). The 

constitutional claims in Counts I, II, III, and V must therefore be dismissed to the extent the 

plaintiffs seek monetary damages.   

II. The plaintiffs have not stated a viable claim under the APA. 

In Count I, the plaintiffs assert that the institutional defendants violated the APA by 

requiring that the plaintiffs enter into RoEs and Concession Agreements without notice-and-

comment rulemaking. This claim fails as a matter of law for several reasons. 

To the extent the plaintiffs seek damages under Count I, the APA does not authorize that 

remedy. See RSA 541-B:23, :24. Count I therefore may not proceed insofar as the plaintiffs’ seek 

damages for purported violations of the APA. 
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Count I similarly may not proceed to the extent the plaintiffs seek prospective relief in 

relation to Concession Agreements between the PDA and Rye Harbor Lobster Pound. Outside of 

certain exceptions not implicated in this case, “the judicial power in this State is limited to 

decision actual, and not hypothetical, cases.” Duncan v. State, 166 N.H. 630, 641 (2014) 

(emphasis in original). Consequently, parties must “have personal legal or equitable rights that 

are adverse to one another, with regard to an actual, not hypothetical, dispute, which is capable 

of judicial redress.” Id. at 642–43 (citations omitted); cf. Kress v. CCA of Tenn., LLC, 694 F.3d 

890, 894 (7th Cir. 2012) (observing that injunctive and declaratory relief are not available when 

there is no ongoing violation of law). It is a matter of public record that neither Rye Harbor 

Lobster Pound nor any other shack operating at Rye Harbor is subject to a separate Concession 

Agreement for the 2025 season. Ex. H at 1–2. In other words, Rye Harbor Lobster Pound may 

sell restaurant-style, ready-to-eat food during the 2025 season without entering into such an 

agreement. See id.  

This fact—which the Court may consider when ruling on a motion to dismiss, Grand 

Summit Hotel Condo. Unit Owners’ Ass’n, 171 N.H. at 345—renders any dispute between the 

Rye Harbor Lobster Pound and the PDA concerning Concession Agreements hypothetical in 

nature. Count I should therefore be dismissed to the extent it seeks prospective relief with respect 

to Concession Agreements.4 

 
4 To the extent the plaintiffs ask this Court to declare the Concession Agreement governing the 2023 and 

2024 seasons as an invalid rule under the APA, that claim is time-barred. RSA 541-A:23, IV provides that 

“[a]n action to contest the validity of a rule for noncompliance with the provisions [of the APA] shall be 

commenced within one year of the effective date of the rule.” The Concession Agreement between PDA 

and Rye Harbor Lobster Pound governing the 2023 and 2024 seasons has an effective date of July 1, 

2023. See Ex. C. at 1. It was executed before that date. See id. at 8. The plaintiffs did not initiate this 

lawsuit until January 10, 2025, more than a year after the Concession Agreement went into effect. 
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While Rye Harbor Lobster Pound does remain subject to an RoE, the plaintiffs have 

failed to allege that this agreement violates the APA. The plaintiffs contend, in essence, that 

RoEs cannot be enforced with respect to Rye Harbor Lobster Pound without going through 

formal notice-and-comment rulemaking. See, e.g., Compl. ¶ 146. This is incorrect as a matter of 

law, both because the PDA is expressly authorized to enter contracts and leases without 

promulgating rules regarding the terms of those contracts and leases and because RoEs are not 

“rules” within the meaning of the APA.  

It is well settled that “‘promulgation of a rule pursuant to RSA chapter 541-A is not 

necessary to carry out what a statute authorizes on its face.’” Nevins v. N.H. Dep’t of Res. & 

Econ. Dev., 147 N.H. 484, 487 (2002) (quoting Petition of Smith, 139 N.H. 299, 307) (1994)); 

see id. (collecting cases). The Legislature has expressly authorized the PDA, through multiple 

statutes, to enter contracts governing access to and use of state-owned property regulated by the 

PDA. For instance, RSA 12-G:8, VIII authorizes the PDA: 

To make and execute agreements, contracts, and other instruments necessary or 

convenient in the exercise of the powers and functions of the authority under this 

chapter, including contracts with any person, firm, corporation, municipality, state 

agency, governmental unit, or other entity, foreign or domestic, provided that no 

contract in excess of $10,000, including contracts under paragraphs III and XV but 

excluding contracts and agreements entered into under paragraph V, shall be made 

without requests for proposal. This requirement may also be eliminated by an 

affirmative vote of 5 members of the board on any particular matter. Justification 

for eliminating the requirement shall be recorded in the minutes of the meeting. 

 

Similarly, RSA 12-G:8, XV authorizes the PDA: 

To enter into and perform contracts and agreements, whether or not they may be 

deemed to constitute indebtedness under applicable law, for the joint and separate 

planning, financing, construction, purchase, operation, maintenance, use, sharing 

costs of, ownership, mortgaging, leasing, sale, disposal of, or other participation in 

facilities, products, or services of any person who engages in business on property 

owned or controlled by the authority. 
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RSA 12-G:8, XX authorizes the PDA to “contract for the construction, operation, or maintenance 

of any parts thereof, or the services performed thereon, and to rent parts thereof and grant 

concessions thereon, all on such terms as the authority may determine.” RSA 12-G:8, X. And 

RSA 12-G:53, II provides that “[p]urchases and contracts of the authority may be made or let 

without regard to any provision of law relating to public purchases or contracts.”  

 These statutes, when taken together or in isolation, authorize the PDA to enter contracts 

such as RoEs without the need for formal rulemaking. See Nevins, 147 N.H. at 487. For this 

reason alone, Count I fails as a matter of law. 

 Count I would still fail, however, even in the absence of this statutory authority. RSA 

541-A:21, I(n) broadly exempts most of the PDA’s functions from rulemaking. It specifically 

provides that, “[e]xcept for rules adopted by the authority acting through the division of ports 

and harbors under RSA 12-G:42, X, . . . RSA 12-G, relative to the Pease development authority” 

“shall be exempt from RSA 541-A.” RSA 541-A:21, I(n). In turn, RSA 12-G:42, X confers on 

the PDA the power to: 

Adopt rules, pursuant to RSA 541-A, relative to: 

(a) Port captains, pilots, and pilotage. 

 

(b) Harbors and harbor masters. 

 

(c) The terms, conditions, and procedures under which the division shall 

issue, suspend, revoke, deny, or approve permits required under this chapter 

for moorings and state-owned slips. 

 

(d) State-owned commercial piers and associated facilities, including 

without limitation the terms, conditions, and procedures under which the 

division shall issue, suspend, revoke, deny, or approve permits authorized 

under this chapter relative to the use of state-owned commercial piers and 

associated facilities and such other rules as the division deems necessary for 

the proper and safe use, operation, and management of such commercial 

piers and associated facilities. 
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 The rulemaking authority conferred under RSA 12-G:42, X is permissive, not mandatory. 

The statute empowers the PDA to promulgate rules, but it does not mandate any specific exercise 

of that power. See generally 15 W. 17th St. LLC v. Comm’r of Internal Revenue, 147 T.C. 557, 

578 (2016) (differentiating between mandatory and permissive delegations of rulemaking 

authority). Nor does the statute prescribe the contours of any rules that the PDA may choose to 

promulgate. Indeed, the reference in RSA 12-G:53, IV to “any rules” the PDA promulgates being 

subject to the APA confirms that this power is permissive. The notion that the PDA was required 

to promulgate rules under the APA related RoEs before it could enter into such agreements with 

Rye Harbor Lobster Pound is thus also belied by the language and structure of RSA 12-G:42, X.  

 But Count I would fail in any event even if the PDA were not authorized by statute to 

enter into RoEs and RSA 12-G:42, X required the PDA to promulgate rules before entering into 

such agreements. As noted above, the PDA has promulgated rules under RSA 12-G:42, X 

through N.H. Admin. R. PART Pda. Through those rules, the PDA has specifically and 

repeatedly contemplated that access to and use of state-owned commercial piers will be regulated 

by contract. See, e.g., N.H. Admin. R. Pda 603.02(b) (commercial vessel access); 603.04(c)(1)(b) 

(parking); 603.04(f)(4) (parking); 603.06(c) (attaching objects); 603.08(b)(2) (dispensing fuel); 

603.09 (welding and hot work); 603.10 (storing property); 603.11(b) (consumption of alcohol); 

604.02(d)(3) (pier use permits); 603.02(d)(4) (pier use permits); 704.01(a) (pier slip permits); 

704.01(f) (pier slip permits); 706.01(c)(5) (pier slip permits); see also N.H. Admin R. Pda 

603.01(c) (recreational use). Courts construe rules “in their entirety, rather than in segments.” 

Vector Mktg. Corp. v. N.H. Dep't of Revenue Admin., 156 N.H. 781, 783 (2008). The rules PDA 

has promulgated related to state-owned commercial piers, when viewed in their entirety, leave no 

doubt that access to and use of those piers will be controlled through private contracting between 
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the PDA and business owners seeking to use those piers for commercial purposes. So Count I 

would still fail even under the plaintiffs’ incorrect view of PDA’s rulemaking obligations. 

 While all of this is dispositive, Count I also fails because RoEs are not “rules” within the 

meaning of the APA. To be a “rule,” an agency action must be one of “general applicability” that 

binds the public to a prescribed standard.  See RSA 541-A:1, XV (defining “rule”); Maxi Drug 

North, Inc. v. DHHS, 154 N.H. 102 (2006) (agency letter constituted “rule” because it applied “to 

all pharmacy providers seeking reimbursement pursuant to the state plan”); see also Nw. Pulp & 

Paper Ass'n v. Dep't of Ecology, 20 Wash. App. 2d 533, 545, 500 P.3d 231, 237 (2021), aff’d 200 

Wash. 2d 666, 520 P.3d 985 (2022) (“An agency action is a directive of general applicability if it 

is ‘applied uniformly to all members of a class.’”).  RoEs are not regulations of “general 

applicability” that bind the public at large. Rather, they are private contractual agreements 

between two contracting parties—in this case, the PDA and Rye Harbor Lobster Pound. Courts 

have routinely held that contracts between an agency and a private party are not rules subject to 

the APA.5 

To hold otherwise would lead to absurd results. Not least of these would be the 

uncertainty such a holding would cast on existing agency contracts. Requiring agencies to go 

 
5 See Bitumar United States, Inv. v. NHDOT, Case No. 217-2014-CV-00389 (Merrimack Super. Aug. 15, 

2014) (citing and quoting Dept. of Transp. v. Blackhawk Quarry Co. of Florida, Inc., 528 So.2d 447, 450 

(5th DCA Fla. 1988) for proposition that NHDOT materials specification was “more in the nature of a 

contract term between the contractor and DOT as opposed to a rule.”) (emphasis added); In re Appeal of 

Rule 36 Ltd. Partnership of Duluth, Case NO. A10-2099, 2011 WL 3426040, *6 (Minn. App. Aug. 8, 

2011) (holding agency contracts were not rules and agency did not have to submit contracts through state 

administrative procedures act); New England Multi-Unit Hous. Laundry Ass'n v. Rhode Island Hous. & 

Mortg. Fin. Corp., 893 F. Supp. 1180, 1194 n.15 (D.R.I. 1995) (“As distinct from promulgating an 

administrative rule of ‘general applicability . . .’, this Court believes that [defendant], through its 

memorandum of October 20, 1989, was simply exercising the contractual rights afforded to it as the 

mortgagee under the RAs executed by [defendant] and the owners, and the HMAs executed by the owners 

and management agents subject to [defendant]'s approval. The APA would most likely be inapplicable to 

such an exercise of [defendant]'s contractual rights as a mortgagee.”) (emphasis added). 
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through formal rulemaking for any state contract that imposes substantive requirements on the 

contracting parties would also hamstring government function. As the Ninth Circuit has 

recognized: 

The practical necessity for the [federal APA’s] public contracts exception is 

apparent. It would be altogether unreasonable to require the various agencies of 

government to publish notice in the Federal Register and to hold hearings each and 

every time they entered into, rescinded, or canceled a government contract; the 

burden in time and expense would be extraordinary.  Plaintiffs’ reliance on the 

Administrative Procedure Act is misplaced. 

 

Rainbow Valley Citrus Corp. v. Federal Crop Insurance Corp., 506 F.2d 467, 469 (9th Cir 1974). 

So, too, here. 

III. The plaintiffs have failed to state a viable equal protection claim under the 

Fourteenth Amendment or Part I, Article 15.  

 

In Count II, the plaintiffs bring a claim under § 1983 for alleged violations of the 

Fourteenth Amendment’s Equal Protection Clause. As discussed above, state agencies and state 

officials named in their official capacity cannot be sued under § 1983. Fantini, 557 F.3d at 33. 

Because the plaintiffs only purport to bring Count II under § 1983, that claim may not proceed. 

But the plaintiffs have not alleged a violation of the Fourteenth Amendment in any event. 

The plaintiffs do not allege that they are part of some protected class that would entitle them to 

heightened scrutiny under the Fourteenth Amendment. They instead assert what is known as a 

“class-of-one” equal protection claim. Freeman v. Town of Hudson, 714 F.3d 29, 38 (1st Cir. 

2013). To sustain such a claim, the plaintiffs must sufficiently allege that they were “intentionally 

treated differently from others similarly situated and that there is no rational basis for the 

difference in treatment.” Id. They have not satisfied either element.  

“[C]lass-of-one claims require an extremely high degree of similarity between the 

plaintiffs and the persons to whom they compare themselves.” Id. (cleaned up). In the analogous 
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“land-use context, this means more than pointing to nearby parcels in a vacuum and leaving it to 

[the government] to disprove conclusory allegations that the owners of those parcels are 

similarly situated.” Id. In their complaint, the plaintiffs fail to identify any individual or entity 

that was similarly situated to them. Indeed, the closest they come to identifying a comparator is 

in paragraphs 105 and 106 of their complaint, where they allege that another business, Granite 

State Whale Watch, “is not subject to a separate Concession Agreement for prepared food and 

beverage items that it sells on its whale watch tours.” The plaintiffs do not explain how a whale 

watch business that sells concessions at sea during tours has the requisite “extremely high degree 

of similarity” with Rye Harbor Lobster Pound to satisfy the first requirement of a class-of-one 

claim. Accordingly, Count II fails. See Freeman, 714 F.3d at 38 (noting that when the complaint 

“fails to meet the ‘similarly situated’ test,” there is no need to reach “the rational basis 

requirement”).  

The plaintiffs have also failed to sufficiently plead that there was no rational basis for the 

difference in treatment they allege. See id. “Where, as here, no suspect class or fundamental right 

is implicated, governmental action subject to equal protection scrutiny under the rational basis 

test must be sustained if any conceivable basis rationally supports it.” TriHealth, Inc. v. Board of 

Comm’rs, Hamilton Cty, Ohio, 43 F.3d 783, 790 (6th Cir. 2005). “[A] classification neither 

involving fundamental rights nor proceeding along suspect lines is accorded a strong 

presumption of validity.” Heller v. Doe, 509 U.S. 312, 319 (1993). “An equal protection claimant 

may not prevail against a [motion to dismiss] simply by asserting an inequity and tacking on the 

self-serving conclusion that the defendant was motivated by discriminatory animus.” Zell v. 

Ricci, 957 F.3d 1, 13–14 (1st Cir. 2020) (cleaned up). Because the plaintiffs offer only 

conclusory assertions of discriminatory animus devoid of well-pleaded factual support, they have 
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not overcome the strong presumption of validity. Count II therefore also fails under the second 

element of a Fourteenth Amendment “class-of-one” claim. 

In Count III, the plaintiffs purport to bring an equal protection claim under the State 

Constitution. The New Hampshire Supreme Court has indicated that “although the language in 

some of [its] decisions varied from that used by federal courts, [the] State equal protection 

analysis is identical.” In re Sandra H., 150 N.H. 634, 638–39 (2004). As previously discussed, 

the plaintiffs have not identified any comparator to which they are similarly situated. See id. at 

638 (“Holding that persons who are not similarly situated need not be treated the same under the 

law is a shorthand way of explaining the equal protection guarantee.”). Furthermore, because the 

plaintiffs have not identified “some infringement of a fundamental right, an important 

substantive right, or application of some recognized suspect classification,” they have not 

established that heightened scrutiny applies under the State Constitution. Id. at 637–38. 

Consequently, their equal protection claim under the State Constitution fails for the same reason 

as their Fourteenth Amendment claim, and Count III should also be dismissed. 

IV. The plaintiffs have not alleged a violation of RSA ch. 356. 

In Count IV, the plaintiffs contend that the institutional defendants violated RSA ch. 356, 

New Hampshire’s antitrust statute.6 The plaintiffs allege that the defendants violated RSA ch. 

356 by conspiring with each other to put Rye Harbor Lobster Pound out of business, Compl. ¶ 

173, by requiring Rye Harbor Lobster Pound to enter into Concession Agreements, Compl. ¶ 

174, and by “agreeing and combining together to discriminately implement and enforce the PDA 

and Port Authority’s illegally promulgated rules against the Rye Harbor Lobster Pound,” Compl. 

¶ 175. The Court should dismiss this claim as well. 

 
6 The plaintiffs do not assert Count IV against Paul Brean. 
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To the extent Count IV is asserted against the institutional defendants, it is barred by 

sovereign immunity. State agencies are “immune from suit in New Hampshire courts unless there 

is an applicable statute waiving that immunity.” XTL-NH, Inc. v. N.H. State Liquor Comm’n, 170 

N.H. 653, 656 (2018) (citation and quotation marks omitted). “Any statutory waiver is limited to 

that which is articulated by the legislature; thus, New Hampshire courts lack subject matter 

jurisdiction over an action against the State unless the legislature has prescribed the terms and 

conditions on which it consents to be sued, and the manner in which the suit shall be conducted.” 

Id. (citation and quotation marks omitted). Waivers of sovereign immunity “are strictly 

construed” and “must evidence a clear intent to grant a right to sue the State.” Chase Home for 

Children v. N.H. Div. for Children, Youth & Families, 162 N.H. 720, 730 (2011) (citation and 

quotation marks omitted). 

Nothing in RSA ch. 356 purports to waive the State’s sovereign immunity for personal 

actions brought under that chapter. RSA 356:11, which authorizes private enforcement, makes no 

mention of the State at all. Nor does RSA 356:2, which addresses what is prohibited by the 

chapter. The statute therefore does not “evidence a clear intent to grant a right to sue the State.” 

Id.7 

But even if sovereign immunity did not apply, Count IV still would not be viable for 

several reasons. “Under the intracorporate conspiracy doctrine, the agents and employees of a 

 
7 This conclusion is in accord with how federal courts have interpreted RSA ch. 356’s federal analog, the 

Sherman Act. See RSA 356:14 (“In any action or prosecution under this chapter, the courts may be guided 

by interpretations of the United States’ antitrust laws.”). The U.S. Supreme Court has observed that 

“nothing in the language of the Sherman Act or in its history . . . suggests that its purpose was to restrain a 

state or its officers or agents from activities directed by its legislature.” Parker v. Brown, 317 U.S. 341, 

350–51 (1943). Federal courts of appeals have similarly held that “the United States, its agencies and 

officials, remain outside the reach of the Sherman Act.” Name.Space, Inc. v. Network Sols., Inc., 202 F.3d 

573, 580 (2d Cir. 2000) (quoting Sea-Land Service, Inc. v. Alaska Railroad, 659 F.2d 243, 246 (D.C. Cir. 

1981)). These decisions bolster the conclusion that RSA ch. 356 does not waive the State’s sovereign 

immunity from suit. 
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corporate entity acting within the scope of their employment or authority are legally incapable of 

conspiring together.” Carney v. Town of Weare, No. 15-cv-291-LM, 2017 WL 680384, at *1 

(D.N.H. Feb. 21, 2017). The New Hampshire Supreme Court has recognized that this concept 

applies to claims brought under RSA 356:2. See Kenneth E. Curran, Inc. v. Auclair Transp., 128 

N.H. 743, 748–49 (1986); see also Heritage Home Health, Inc. v. Capital Region Health Care 

Corp., No. 95-558-JD, 1996 U.S. Dist. LEXIS 22387, at *7 (D.N.H. Oct. 1, 1996) (noting that 

the concept extends to purported agreements between a corporation and its employees). The 

intracorporate conspiracy doctrine precludes Count IV to the extent the plaintiffs allege that the 

institutional defendants violated RSA ch. 356 by conspiring between themselves or with their 

employees.  

Additionally, the plaintiffs have failed to allege any substantive violation of RSA 356:2. 

To state a claim under RSA 356:2 a plaintiff must allege, among other things, that the defendant 

“participated in a contract in restraint in trade” and “that the challenged action caused injury to 

competition in the relevant market.” Wheeler v. Mobil Chem. Co., No. 94-228-B, 1994 U.S. Dist. 

LEXIS 16697, at *4 (D.N.H. Nov. 11, 1994). This requires a plaintiff to show “a reduction of 

competition in the market in general and not mere injury to their own position as competitors in 

the market.” Id. at *5 (citation and quotation marks omitted). Here, the plaintiffs have at most 

alleged harm to their own business, not to competition in the market. They have therefore failed 

to state a viable claim under RSA 356:2. See id. at *7 (“The antitrust laws were enacted for the 

protection of competition, not competitors.” (cleaned up; emphasis in original)).  

V. The plaintiffs have not stated a claim under Part I, Article 8. 

In Count V, the plaintiffs contend that the defendants violated their right to an 

accountable government under Part I, Article 8. There are two recognized avenues for members 
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of the public to invoke their rights under Part I, Article 8, and neither is implicated here. The 

plaintiffs do not allege that their “right to access to governmental proceedings or records” has 

been “unreasonably restrained” such that they have a justiciable cause of action under Part I, 

Article 8. Hughes v. Speaker of N.H. House of Representatives, 152 N.H. 276, 288–89 (2005). 

Nor do they bring claims as taxpayers challenging “a specific governmental spending action or 

approval of spending.” Carrigan v. N.H. Dep’t of Health and Hum. Servs., 174 N.H. 362, 370 

(2021). They have therefore failed to assert any recognized claim under Part I, Article 8, and 

Count V should be dismissed. 

VI. The plaintiffs’ tort counts do not fall within the waiver of sovereign immunity in 

RSA ch. 541-B and are otherwise not sufficiently pleaded.  

 

In Counts VI, VII, and VIII, the plaintiffs assert claims of conversion, intentional 

infliction of emotional distress, and negligent infliction of emotional distress. None of these 

claims, as asserted in the complaint, fall within RSA ch. 541-B’s waiver of sovereign immunity 

for tort actions. 

RSA ch. 541-B contains a limited waiver of sovereign immunity for certain tort actions 

seeking “monetary relief” for “[b]odily injury, personal injury, death or property damages . . . .” 

RSA 541-B:1, II-a(a). The well-pleaded facts in the complaint, when assumed true, do not 

support a reasonable inference that the plaintiffs suffered any of these categories of injuries due 

to the defendants’ alleged actions. Rather, the only purported injuries alleged in the complaint 

consist of economic harm to the plaintiffs’ business.  

The Supreme Court has made clear that these types of economic harms are not 

compensable in tort actions under the economic-loss doctrine. Border Brook Terrace 

Condominium Ass’n v. Gladstone, 137 N.H. 11, 18 (1993) (“a plaintiff may not ordinarily 

recover in a negligence claim for purely economic loss” (quotation omitted)); Lempke v. 
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Dagenais, 130 N.H. 782, 792 (1988) (“It is clear that the majority of courts do not allow 

economic recovery in tort . . . .”). The economic-loss doctrine is a “judicially-created remedies 

principle that operates generally to preclude contracting parties from pursuing economic or 

commercial losses associated with the contract relationship.” Plourde Sand & Gravel Co. v. JGI 

Eastern, Inc., 154 N.H. 791, 794 (2007). That doctrine would preclude the plaintiffs’ tort claims 

even if sovereign immunity were not implicated. There is no indication in the language of RSA 

ch. 541-B (or any other statute) that the Legislature intended to authorize tort recovery against 

the State for a category of injuries that was not compensable in tort under the common law.8 

The plaintiffs have also failed to adequately plead any of their tort claims. “Conversion is 

an intentional exercise of dominion or control over a chattel which so seriously interferes with 

the right of another to control it that the actor may justly be required to pay the other the full 

value of the chattel.” LFC Leasing & Fin. Corp. v. Ashuelot Nat. Bank, 120 N.H. 638, 640 

(1980). The plaintiffs contend that the institutional defendants “exercised dominion over Rye 

Harbor Lobster Pound’s property by unlawfully requiring Rye Harbor Lobster Pound to pay ten 

percent of its gross revenue to the PDA and Port Authority under a Concession Agreement.” 

Compl. ¶ 186. The plaintiffs premise their conversion claim on lost revenue, and money is not 

chattel. See Chattel, Black’s Law Dictionary (9th ed. 2009) (“That Money is not to be accounted 

Goods or Chattels, because it is not of it self valuable . . . . Chattels are either personal or real. 

(emphases in original)). Nor do the plaintiffs offer any explanation for why having to pay ten 

percent of gross revenues to the PDA constitutes the type of “serious interference” that could 

give rise to a conversation claim. Count VI therefore fails. 

 
8 To be sure, the individual plaintiffs do assert as part of their intentional and negligent emotional distress 

claims that they have “suffered severe emotional distress and have had significant health issues as a direct 

result of the Defendants’ actions.” Compl. ¶¶ 194, 198. But the plaintiffs allege no well-pleaded facts that 

would support these conclusory assertions, which, standing alone, cannot defeat a motion to dismiss.  
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To state a claim for intentional infliction of emotional distress, the plaintiffs must allege 

that the defendants “intentionally cause[d]” the plaintiffs “severe emotional distress” through  

“extreme and outrageous conduct.” Konefal v. Hollis/Brookline Coop. Sch. Dist., 143 N.H. 256, 

260 (1998). “In determining whether conduct is extreme and outrageous, it is not enough that a 

person has acted with an intent which is tortious or even criminal, or that he has intended to 

inflict emotional distress, or even that his conduct has been characterized by malice.” Mikell v. 

Sch. Admin. Unit #33, 158 N.H. 723, 729 (2009) (citation and quotation marks omitted). 

“Liability has been found only where the conduct has been so outrageous in character, and so 

extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as 

atrocious, and utterly intolerable in a civilized community.” Id. (citation and quotation marks 

omitted). “Moreover, severe emotional distress is an element of the tort.” Konefal, 143 N.H. at 

261.  

Even when taken as true, the allegations in the complaint do not constitute the type of 

extreme and outrageous conduct that under controlling precedent can give rise to an intentional 

infliction of emotional distress claim. Nor do the plaintiffs offer any nonconclusory allegations 

of emotional distress, much less the type of severe emotional distress that is an element of such a 

claim. For both reasons, Count VII fails. 

The elements of negligent infliction of emotional distress are “(1) causal negligence of 

the defendant; (2) foreseeability; and (3) serious mental and emotional harm accompanied by 

objective physical symptoms.” Chartier v. Apple Therapy of Londonderry, LLC, 175 N.H. 603, 

607–08 (2023) (citation omitted). The plaintiffs do not allege any facts that, when taken as true, 

would support an inference that the defendants were negligent. Indeed, they fail to identify any 

purportedly negligent acts in their complaint at all. The facts alleged in the complaint likewise do 
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not support an inference that the plaintiffs suffered serious mental and emotional harm, much 

less identify any objective physical symptoms the plaintiffs allegedly suffered. In the absence of 

either of these elements, the plaintiffs have necessarily also failed to allege that the defendants’ 

negligence foreseeably caused their emotional harm. Count VIII should therefore also be 

dismissed for failure to state a claim. 

VII. The plaintiffs have failed to allege a viable claim for civil conspiracy.  

 

In the final count of their complaint, errantly labeled as Count XIII, the plaintiffs allege a 

claim for civil conspiracy. The allegations of a conspiracy, which are wholly conclusory, do not 

give rise to a viable cause of action. See Jay Edwards, Inc. v. Baker, 130 N.H. 41, 47 (1987) 

(affirming dismissal of a civil conspiracy claim when “[r]eferences to conspiracy and 

conspiratorial conduct [were] set forth in the plaintiff’s petition, and yet when used they [were] 

mere legal assertions, unsupported by factual content”); cf. Bell Atl. Corp. v. Twombly, 550 U.S. 

544, 556–57 (2007) (Souter, J.) (“It makes sense to say, therefore, that an allegation of parallel 

conduct and a bare assertion of conspiracy will not suffice. Without more, parallel conduct does 

not suggest conspiracy, and a conclusory allegation of agreement at some unidentified point does 

not supply facts adequate to show illegality.”). Count XIII is also barred by the intracorporate 

conspiracy doctrine for the reasons discussed above. See Carney, No. 15-CV-291-LM, 2017 WL 

680384, at *15 (D.N.H. Feb. 21, 2017). Count XIII should also be dismissed. 

VIII. The plaintiffs are not entitled to injunctive or declaratory relief as a matter of law. 

 

In Counts IX and X of their complaint, the plaintiffs purport to assert causes of action for 

injunctive and declaratory relief. Injunctions and declaratory judgments are remedies, not 

freestanding causes of action. To the extent the plaintiffs seek these remedies with respect to 

Concession Agreements, they assert no actual, live controversy within this Court’s jurisdiction 
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for the reasons previously stated. And the plaintiffs cannot obtain either remedy without 

otherwise pleading a violation of law. Cf. Kress, 694 F.3d at 894 (observing that injunctive and 

declaratory relief are not available when there is no ongoing violation of law). For each of these 

reasons, Counts IX and X should be dismissed. 

IX. Defendant Paul Brean should be dismissed for lack of sufficient allegations 

concerning or involving him.  

 

The claims against the institutional defendants and Paul Brean should be dismissed in 

their entirety for the reasons already stated. If, however, any portion of the plaintiffs’ complaint 

survives this motion, Paul Brean should still be dismissed as a defendant. The plaintiffs have 

failed to allege any act that Paul Brean undertook that violated their rights under state or federal 

law. Cf. Ashcroft v. Iqbal, 556 U.S. 662, 676 (2009) (“Because vicarious liability is inapplicable 

to Bivens and § 1983 suits, a plaintiff must plead that each Government-official defendant, 

through the official’s own individual actions, has violated the Constitution.”). Paul Brean is 

therefore not a proper defendant in this case. 

Conclusion 

 For the foregoing reasons, the claims against the Pease Development Authority, the 

Division of Ports and Harbors, and Paul Brean should be dismissed in their entirety.   

Respectfully submitted, 

The Pease Development Authority, the Division of 

Ports and Harbors, and Paul Brean 

By their attorney, 

JOHN M. FORMELLA  

ATTORNEY GENERAL  
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Date:  May 27, 2025 By: /s/ Samuel Garland    

Samuel Garland, No. 266273 

Senior Assistant Attorney General  

New Hampshire Department of Justice 

1 Granite Place South 

Concord, NH 03301 

Phone:  (603) 271-3658 

samuel.rv.garland@doj.nh.gov 

  

 

 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing motion was sent via the Court’s electronic 

filing system to all parties of record. 

Date: May 27, 2025  /s/ Samuel Garland    

 Samuel Garland. 
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Page 1 of 1, records 1 to 1 of 1

Page 1 of 1, records 1 to 2 of 2

Business Information

Business Details

Business Name:
RYE HARBOR LOBSTER POUND 
LLC

Business ID: 877870

Business Type:
Domestic Limited Liability
Company

Business Status: Good Standing

Management Style: Manager Managed

Business Creation Date: 08/04/2021
Name in State of

Formation:
Not Available

Date of Formation in
Jurisdiction:

N/A
  

Principal Office Address: 1875 Ocean Blvd Unit 5, Rye, NH,
03870, USA

Mailing Address: 91 Gulf Rd, Derry, NH, 03038, USA

Citizenship / State of
Formation:

Domestic/New Hampshire   

  
Last Annual

Report Year:
2025

  Next Report Year: 2026
Duration: Perpetual  

Business Email: natehanscom@comcast.net Phone #: 603-401-9214

Notification Email: natehanscom@comcast.net
Fiscal Year End

Date:
NONE

Principal Purpose

S.No NAICS Code NAICS Subcode

1 OTHER / Retail Trade  Fish and Seafood Markets

Principals Information

Name/Title Business Address

Nathan Hanscom / Manager 91 Gulf Rd, Derry, NH, 03038, USA

Sylvia Cheever / Manager 91 Gulf rd, Derry, NH, 03038, USA



Registered Agent Information

Name: Nathan Hanscom

Registered Office
Address:

91 Gulf Rd, Derry, NH, 03038, USA

Registered Mailing
Address:

91 Gulf Rd, Derry, NH, 03038, USA

Trade Name Information

No Trade Name(s) associated to this business.

Trade Name Owned By

No Records to View.

Trademark Information

Trademark Number Trademark Name Business Address Mailing Address

No records to view.

Filing History  Address History  View All Other Addresses  Name History  Shares

Businesses Linked to Registered Agent  Return to Search  Back

NH Department of State, 107 North Main St. Room 204, Concord, NH 03301  Contact Us
(/online/Home/ContactUS)

© 2022 State of New Hampshire.

https://quickstart.sos.nh.gov/online/Home/ContactUS
https://quickstart.sos.nh.gov/online/Home/ContactUS
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Business Information

Business Details

Business Name: RYE HARBOR LOBSTER LLC Business ID: 868352

Business Type:
Domestic Limited Liability
Company

Business Status: Good Standing

Management Style: Member Managed

Business Creation Date: 04/14/2021
Name in State of

Formation:
Not Available

Date of Formation in
Jurisdiction:

N/A
  

Principal Office Address: 919 WASHINGTON RD, RYE, NH,
03870, USA

Mailing Address: 91 Gulf Rd, Derry, NH, 03038, USA

Citizenship / State of
Formation:

Domestic/New Hampshire   

  
Last Annual

Report Year:
2025

  Next Report Year: 2026
Duration: Perpetual  

Business Email: ryeharborlobster@gmail.com Phone #: 603-944-1812

Notification Email: ryeharborlobster@gmail.com
Fiscal Year End

Date:
NONE

Principal Purpose

S.No NAICS Code NAICS Subcode

1 Accommodation and Food Services Limited Service Restaurants

Principals Information

Name/Title Business Address

Sylvia Cheever / Manager 1870 Ocean Blvd, Unit 6, Rye, NH, 03870, USA

Sylvia Cheever / Member 991 Washington Rd, Rye, NH, 03870, USA

Nathan Hanscom / Member 91 Gulf rd, Derry, NH, 03038, USA



Registered Agent Information

Name: Sylvia Cheever

Registered Office
Address:

91 Gulf RD, Derry, NH, 03038, USA

Registered Mailing
Address:

91 Gulf RD, Derry, NH, 03038, USA

Trade Name Information

Business Name Business ID Business Status

THE HUNGRY LOBSTER
(/online/BusinessInquire/TradeNameInformation?
businessID ShzX6%2F8C8lI%3D)

889045
Active

Trade Name Owned By

Name Title Address

Trademark Information

Trademark Number Trademark Name Business Address Mailing Address

No records to view.

Filing History  Address History  View All Other Addresses  Name History  Shares

Businesses Linked to Registered Agent  Return to Search  Back

NH Department of State, 107 North Main St. Room 204, Concord, NH 03301  Contact Us
(/online/Home/ContactUS)

© 2022 State of New Hampshire.

https://quickstart.sos.nh.gov/online/BusinessInquire/TradeNameInformation?businessID=ShzX6%2F8C8lI%3D
https://quickstart.sos.nh.gov/online/BusinessInquire/TradeNameInformation?businessID=ShzX6%2F8C8lI%3D
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